WEDNESDAY,  MARCH  15,  1978 
PART  IV 


SECURITIES  AND 
EXCHANGE 
COMMISSION 


EXAMINATION  OF  THE 
EFFECTS  OF  RULES  AND 
REGULATIONS  ON  THE 
ABILITY  OF  SMALL 
BUSINESSES  TO  RAISE 
CAPITAL  AND  THE 
IMPACT  ON  SMALL 
BUSINESSES  OF 
DISCLOSURE 
REQUIREMENTS  UNDER 
THE  SECURITIES  ACTS 


10876 


PROPOSED  RULES 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[17  CFR  Parts  210,  230,  239,  240  and 
249] 

[Release  No.  33-5914,  34-14529,  S7-734] 

EXAMINATION  OF  THE  EFFECTS  OF 
RULES  AND  REGULATIONS  ON  THE 
ABILITY  OF  SMALL  BUSINESSES  TO 
RAISE  CAPITAL  AND  THE  IMPACT 
ON  SMALL  BUSINESSES  OF  DIS¬ 
CLOSURE  REQUIREMENTS  UNDER 
THE  SECURITIES  ACTS 

AGENCY:  Securities  and  Exchange 
Commission. 

ACTION:  Publication  of  issues  to  be 
considered  at  hearings  and  order  of 
hearings,  and  solicitation  of  written 
submissions  and  requests  for  oral  pre¬ 
sentations. 

SUMMARY:  In  Securities  Act  Release 
No.  5889  (December  14,  1977),  (42  FR 
64163),  the  Commission  announced 
that  it  would  hold  public  hearings  con¬ 
cerning  the  effects  of  its  rules  and  reg¬ 
ulations  on  the  ability  of  small  busi¬ 
nesses  to  raise  capital  and  the  impact 
on  small  businesses  of  the  disclosure 
requirements  under  the  Securities 
Acts.  The  Commission  has  today  pub¬ 
lished  a  list  of  issues  to  be  considered 
at  the  hearings.  The  Commission  has 
also  published  an  order  which  speci¬ 
fies  procedures  for  the  hearings. 

DATES:  Hearings  will  commence  on 
April  11,  1978,  in  Washington,  D.C.;  on 
April  18,  1978,  in  Los  Angeles,  Calif.: 
on  April  25,  1978,  in  Denver,  Colo.;  on 
May  2,  1978  in  Atlanta,  Ga.;  on  May  9, 
1978,  in  Chicago,  Ill.;  and  on  May  16, 
1978,  in  Boston,  Mass.  Specific  times 
and  room  locations  will  be  determined 
later  and  may  be  obtained  by  phoning 
or  writing  those  persons  listed  below. 
The  hearing  record  for  these  proceed¬ 
ings  will  remain  open  until  June  1, 
1978,  unless  extended  by  the  Commis¬ 
sion. 

ADDRESSES:  Interested  members  of 
the  public  may  comment  on  the  fol¬ 
lowing  proposals  through  oral  presen¬ 
tations  (for  which  a  prepared  text  is 
required),  written  submissions,  or 
both.  Any  written  submissions  not  pre¬ 
pared  in  connection  with  an  oral  pre¬ 
sentation  should  be  submitted  in  tri¬ 
plicate  to  George  A.  Fitzsimmons,  Sec¬ 
retary,  Securities  and  Exchange  Com¬ 
mission,  500  North  Capitol  Street, 
Washington,  D.C.  20549  and  should 
refer  to  File  No.  S7-734. 

All  witnesses  desiring  to  make  oral 
presentations  should  submit  copies  of 
their  prepared  statements  to  the  Com¬ 
mission  office  in  the  city  in  which 
they  wish  to  testify  and  such  materials 


should  be  directed  to  the  attention  of 
those  persons  listed  below. 

All  written  submissions,  including 
the  written  texts  submitted  in  connec¬ 
tion  with  oral  presentations  and  the 
transcripts  of  such  oral  presentations, 
will  be  available  for  public  inspection 
at  the  Commission’s  Public  Reference 
Room,  1100  L  Street  NW„  Washing¬ 
ton,  D.C.  20549,  and  at  the  following 
Regional  Offices  of  the  Commission: 
10960  Wilshire  Boulevard,  Suite  1710, 
Los  Angeles,  Calif.  90024;  Two  Park 
Central,  Room  640,  1515  Arapahoe 
Street,  Denver,  Colo.  80202;  1375 

Peachtree  Street  NE.,  Suite  788.  At¬ 
lanta,  Ga.  30309;  Everett  McKinley 
Dirksen  Building,  219  South  Dearborn 
Street,  Room  1204,  Chicago,  Ill.  60604; 
150  Causeway  Street,  Boston,  Mass. 
02114. 

FOR  FURTHER  INFORMATION 
CONTACT; 

Paul  A.  Belvin  or  John  A.  Granda, 
Office  of  Disclosure  Policy  and  Pro¬ 
ceedings,  Division  of  Corporation  Fi¬ 
nance,  Securities  and  Exchange 
Commission,  Washington,  D.C. 
20549,  202-755-1750  or  202-376-8090; 
or  the  following  persons  located  at 
the  Commission’s  Regional  Offices; 
James  W.  Mercer,  10960  Wilshire 
Boulevard,  Suite  1710,  Los  Angeles, 
Calif.  90024,  213-984-0011;  William 
J.  Klein,  Two  Park  Central,  Room 
640,  1515  Arapahoe  Street,  Denver, 
Colo.  80202,  303-327-2071;  Everett 
Leo  Mast,  1375  Peachtree  Street 
NE.,  Suite  788,  Atlanta,  Ga.  30309, 
404-257-4844;  Dennis  B.  O'Boyle,  Ev¬ 
erett  McKinley  Dirksen  Building, 
219  South  Dearborn  Street,  Room 
1204,  Chicago,  Ill.  60604,  312-353- 
3378;  Katherine  W.  Keane,  150 
Causeway  Street,  Boston,  Mass. 
02114,  617-223-2721. 

SUPPLEMENTARY  INFORMATION: 
The  public  hearings  which  are  sched¬ 
uled  to  commence  on  April  11,  1978, 
are  for  the  purpose  of  giving  the  Com¬ 
mission  the  benefit  of  the  views  of  in¬ 
terested  members  of  the  public  with 
respect  to  the  effects  of  its  rules  and 
regulations  on  the  ability  of  small 
businesses  to  raise  capital  and  the 
impact  on  small  businesses  of  the  dis¬ 
closure  requirements  under  the  Secu¬ 
rities  Act  of  1933  (“Securities  Act”)  (15 
U.S.C.  77a  et  seq.)  and  the  Securities 
Exchange  Act  of  1934  (“Exchange 
Act”)  (15  U.S.C.  78a  et  seq.,  as  amend¬ 
ed  by  Pub.  L.  94-29  (June  4,  1975)).  At 
the  conclusion  of  these  hearings,  the 
Commission  will  determine  whether  it 
is  necessary  or  appropriate  in  the 
public  interest  or  for  the  protection  of 
investors  to  propose  amendments  to 
its  rules  and  regulations  or  to  recom¬ 
mend  legislation  to  Congress.  Persons 
interested  in  testifying  or  furnishing  a 
written  submission  for  the  record 
should  consult  the  procedural  instruc¬ 
tions  contained  under  the  heading 


“Procedures”  at  the  conclusion  of  this 
release. 

I.  Introduction 

A.  BACKGROUND 

The  study  of  the  problems  confront¬ 
ing  small  businesses,  while  a  topic  of 
longstanding  interest,  has  recently 
become  the  focus  of  considerable 
public  attention.  The  wealth  of  con¬ 
cern  for  the  well-being  of  that  sector 
stems  from  the  pivotal  role  it  plays  in 
the  vitality  of  the  general  economy. 
The  contribution  of  small  businesses 
in  supplying  jobs,  technical  innova¬ 
tion,  and  generally  in  keeping  our 
system  competitive  requires  that  un¬ 
necessary  obstacles  to  their  formation 
and  growth  be  removed. 

Recent  Congressional  hearings'  and 
studies, 2  studies  by  Government  agen¬ 
cies3  and  the  professional  literature* 
have  attempted  to  isolate  and  analyze 
the  factors  which  impede  the  success 
of  small  businesses.  These  investiga¬ 
tions  have  shown  that  the  small  busi¬ 
ness  problem  is  exceedingly  complex. 
In  large  part,  it  appears  that  the  ob¬ 
stacles  faced  by  small  businesses  are 
the  product  of  factors  deeply  rooted  in 
the  economic  environment  as  well  as 
taxation  and  regulatory  policies  which 
are  outside  the  scope  of  the  federal  se¬ 
curities  laws. 5  Nevertheless,  there  have 
been  suggestions  that  the  Commis¬ 
sion’s  registration  and  periodic  report¬ 
ing  requirements  impose  a  relatively 
greater  compliance  burden  on  small 
companies  than  on  large  ones.  Some 
have  contended  further  that  the  net 
effect  of  these  policies  is  to  endanger 
the  continued  existence  of  smaller 
companies  and  to  inhibit  the  forma¬ 
tion  of  new  enterprises. 

This  concern  has  given  rise  to  legis¬ 
lative  initiatives  which  would  relax 


'“Hearings  on  Small  Business  Access  to 
Equity  and  Venture  Capital”  Before  the 
Subcommittee  on  Capital,  Investment  and 
Business  Opportunities  of  the  House  Com¬ 
mittee  on  Small  Business,  95th  Cong.,  1st 
Sess.  (1977);  “Hearings  on  the  Economic 
Problems  of  Small  Business”  Before  the 
Subcommittee  on  Energy  and  Environment 
of  the  House  Committee  on  Small  Business, 
94th  Cong.,  2d  Sess.  (1977);  “Hearings  on 
the  Overregulation  of  Small  Business" 
Before  the  Subcomm.  on  Government  Regu¬ 
lation  of  the  Senate  Select  Comm,  on  Small 
Business,  94th  Cong.,  2d  Sess.  (1976).  „ 

3See,  e.g.,  Doyle,  “Foundations  for  a  Na¬ 
tional  Policy  to  Preserve  Private  Enterprise 
in  the  1980’s”;  A  Study  Prepared  for  the  Use 
of  the  Subcomm.  on  Economic  Growth  and 
Stabilization  of  the  Joint  Economic  Comm., 
95th  Cong.,  1st  Sess.  (1977). 

‘See,  e.g.,  U.S.  Small  Business  Administra¬ 
tion,  “The  Study  of  Small  Business”  (1977). 

‘See,  e.g.,  “Legal  Reforms  for  Small  Busi¬ 
ness— A  Symposium”,  33  Bus.  Law.  847 
(1978). 

‘See,  e.g.,  “Report  of  the  SBA  Task  Force 
on  Venture  and  Equity  Capital  for  Small 
Business”  (U.S.  Small  Business  Administra¬ 
tion  (1977)). 
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these  objectives  the  Commission  must 
give  appropriate  effect  to  the  “public 
interest.”  In  their  view,  the  public  in¬ 
terest  includes  more  than  the  protec¬ 
tion  of  investors  as  such.  *  It  requires 
the  Commission  to  look  beyond  these 
immediate  interests  and  to  take  into 
consideration  the  welfare  of  the  econ¬ 
omy  as  a  whole.”  Thus,  while  it  is 
looking  to  the  protection  of  prospec¬ 
tive  investors  in  dealing  with  small 
business,  or  big  business  for  that 
matter,  it  must  be  careful  not  to  erect 
such  burdensome  requirements  as  to 
discourage  the  raising  of  the  capital 
necessary  to  the  growth  of  business 
and  industry.” 

Particularly  with  the  advent  of  the 
"140  series”  of  rules,  many  writers 
have  espoused  the  view  that  the  pen¬ 
dulum  has  swung  too  far  in  favor  of 
investor  protection.”  While  it  is  ac¬ 
knowledged  that  compliance  with 
those  rules  does  not  pose  a  serious 
problem  for  large  issuers,  it  is  argued 
that  they  unnecessarily  restrict  the 
ability  of  small  business  to  raise  cap¬ 
ital.” 

Moreover,  it  should  be  recognized 
that  offerings  of  securities  by  small 
businesses  range  from  those  in  which 
the  issuer  is  a  relatively  seasoned  com¬ 
pany  with  concrete  business  prospects, 
to  those  in  which  the  issuer  has  never 
done  any  business  and  the  investor  is 
entirely  dependent  upon  the  viability 
of  a  proposal  and  the  good  faith  of  the 
promoter.  In  connection  with  the  spe¬ 
cific  issues  to  be  dealt  with  at  these 
hearings,  the  Commission  requests 
that  commentators  and  interested  per¬ 
sons  consider  the  significant  issue  of 
whether  special  safeguards  for  inves¬ 
tors  are  necessary  in  the  latter  case, 
what  these  safeguards  should  be,  as 
for  example,  an  escrow  or  other  con¬ 
trol  over  the  disposition  of  funds 
raised  from  public  investors,  and,  if 
such  safeguards  should  be  provided. 


the  federal  securities  laws  and  regula¬ 
tions  promulgated  thereunder  as  they 
relate  to  small  issuers.*  The  Commis¬ 
sion  has  also  been  urged  to  take  simi¬ 
lar  action  by  the  Small  Business  Ad¬ 
ministration,7  venture  capital  groups, 
and  a  substantial  number  of  profes¬ 
sional  commentators.* 

In  addition.  The  Report  of  the  Advi¬ 
sory  Committee  on  Corporate  Disclo¬ 
sure  cited  a  number  of  factors  which 
suggest  that  a  reduction  in  the  report¬ 
ing  requirements  under  the  Exchange 
Act,  to  lessen  their  impact  on  small 
businesses,  may  be  warranted.*  First, 
the  cost  data  collected  in  the  Advisory 
Committee’s  survey  of  publicly  held 
companies  indicates  that  the  burden 
of  reporting  weighs  more  heavily  on 
small  than  large  companies. 10  Second, 
data  from  the  Advisory  Committee’s 
studies  and  consultations  with  infor¬ 
mation  disseminators  revealed  that  in¬ 
stitutional  investors  and  their  advisers 
evidence  little  or  no  interest  in  the  se¬ 
curities  of  small  companies.  “  Third,  it 
did  not  appear  that  the  reduction  of 
reporting  would  adversely  affect  the 
possibility  that  smaller  companies  will 
attract  analyst  interest. 12  This  was 
thought  to  be  the  case  because  it 
would  be  possible  for  companies  to  vol¬ 
untarily  meet  a  higher  disclosure  stan¬ 
dard  if  that  were  perceived  as  neces¬ 
sary  and  because  the  limited  nature  of 
investor  interest  in  small  companies 
appeared  to  be  unrelated  to  the 
amount  or  quality  of  disclosure.  “ 

The  Advisory  Committee  recognized 
that  further  study  was  needed  before 
a  definitive  conclusion  could  be 
reached  because  of  “the  sketchy 
nature  of  the  evidence,  the  highly 
judgmental  nature  of  an  evaluation  of 
the  data’s  implications,  and  particular¬ 
ly  the  difficulty  of  assessing  the  infor¬ 
mation  needs  of  shareholders  who  do 
invest  in  these  companies.”  14  Accord¬ 
ingly,  it  recommended  that  public 
hearings  be  held  to  address  the  follow¬ 
ing  issues: 


•See,  e.g.,  H.R.  10717,  95th  Cong.,  2d  Sess., 
which  would  raise  the  ceiling  in  Section  3(b) 
of  the  Securities  Act  from  $500,000  to 
$3,000,000  and  liberalize  Rules  144  and  146. 
See  Also,  H.R.  9549,  95th  Cong.  1st  Sess.,  S. 
2305,  95th  Cong.,  1st  Sess.;  S.  1815,  95th 
Cong.,  1st  Sess. 

’U.S.  Small  Business  Administration, 
supra  note  3,  at  20. 

•See,  e.g.,  Casey,  “SEC  Rules  144  and  146 
Revisited",  43  Brooklyn  L.  Rev.  571  (1977). 

•Report  of  the  Advisory  Committee  on 
Corporate  Disclosure  (1977),  at  511  (1977). 
It  should  be  noted  that  the  Advisory  Com¬ 
mittee  focused  only  on  the  1934  Act  because 
of  its  awareness  of  the  continuing  efforts  of 
the  Commission  to  develop  less  burdensome 
1933  Act  registration  procedures.  Id.,  at  512, 
n.  1. 

‘•Id.  at  513. 

“Id.  at  514. 

“Id.  at  519. 

“Id. 

“Id.  at  520. 


(1)  Whether  and,  if  so,  to  what 
extent,  the.  Commission  should  at¬ 
tempt  to  define  a  category  of  “small 
companies”  for  the  purpose  of  requir¬ 
ing  less  burdensome  periodic  reporting 
requirements? 

(2)  Assuming  that  such  a  classifica¬ 
tion  is  desirable,  how  should  it  be  de¬ 
fined? 

(3)  Assuming  that  classification  is 
desirable  and  definition  possible,  what 
reduction  of  periodic  reporting  re¬ 
quirements  can  occur  consistent  with 
the  purposes  of  the  Federal  Securities 
Laws?  “ 

The  Advisory  Committee  clearly 
pointed  out,  however,  that  the  protec¬ 
tion  of  investors,  through  the  disclo¬ 
sure  to  them  of  all  material  informa¬ 
tion  necessary  to  an  informed  invest¬ 
ment  or  corporate  suffrage  decision, 
should  not  be  subordinated  to  other 
social  and  economic  objectives,  such  as 
the  encouragement  of  small  business 
enterprises.  '*  This  hierarchy  of  objec¬ 
tives  does  not,  however,  forceclose  the 
inquiry  for  the  Committee  also  noted 
that  the  cost  of  compliance  must  be 
weighed  in  any  evaluation  of  a  disclo¬ 
sure  policy. 17  In  their  view,  the  “small 
company  problem”  possibly  presents  a 
situation  where  the  compliance 
burden  may  be  unduly  expensive  and 
where  a  reduction  in  Exchange  Act 
disclosure  obligations  might  be 
achieved  without  an  adverse  effect  on 
disclosure  to  investors.  '* 

Similarly,  a  reduction  in  the  amount 
or  quality  of  disclosure  to  be  furnished 
to  prospective  investors  in  connection 
with  the  public  offering  of  securities 
by  small  businesses  and  the  liberaliza¬ 
tion  for  such  issuers  of  the  require¬ 
ments  for  an  exemption  from  the  reg¬ 
istration  provisions  of  the  Securities 
Act  involves  an  inherent  conflict  be¬ 
tween  protecting  investors  and  facili¬ 
tating  the  raising  of  capital.  Thus,  the 
creation  of  a  simplified  registration 
form  for  the  public  sale  of  securities 
by  small  businesses  might  eliminate 
necessary  decisionmaking  information, 
thereby  undercutting  the  objective  of 
protecting  investors  through  disclo¬ 
sure.  Based  on  its  reading  of  the  legis¬ 
lative  history  of  the  federal  securities 
laws,  the  Advisory  Committee  recom¬ 
mended  that  all  such  conflicts  be  re¬ 
solved  in  favor  of  assuring  the  avail¬ 
ability  of  investor  oriented  informa¬ 
tion.  18  In  its  view,  “to  the  extent  other 
objectives  conflict  they  must  give 
way.”” 

Other  observers,  however,  argue 
that  in  striking  a  balance  between 


“Id.  at  520-521. 

“Id.  at  309-310  and  511-512. 
“Id.  at  317  and  512. 

“Id.  at  512. 

“Id.  at  310. 

"Id. 


“Gadsby,  “The  Securities  and  Exchange 
Commission  and  the  Financing  of  Small 
Business,”  14  Bus.  Law.  144,  145  (1958). 

“Id. 

“Id. 

“See,  e.g..  Coles,  “Has  Securities  Law  Reg¬ 
ulation  in  the  Private  Capital  Markets 
Become  a  Deterrent  to  Capital  Growth;  A 
Critical  Review,  58  Marq.  L.  Rev.  1  (1975). 

“See,  e.g.,  Carney,  “Exemptions  from  Se¬ 
curities  Registration  for  Small  Issuers: 
Shifting  from  Full  Disclosure— Part  I:  The 
Private  Offering  Exemption,  Rule  146  and 
an  End  to  Access  for  Small  Issuers”,  10 
Land  and  Water  L.  Rev.  507  (1975);  Carney, 
“Exemptions  from  Securities  Registration 
for  Small  Issuers:  Shifting  from  Full  Disclo¬ 
sure-Part  II:  The  Intrastate  Exemption 
and  Rule  147,”  11  Land  and  Water  L.  Rev. 
161  (1976);  Carney,  “Exemptions  from  Secu¬ 
rities  Registration  for  Small  Issuers:  Shift¬ 
ing  from  Full  Disclosure— Part  III:  The 
Small  Offering  Exemption  and  Rule  2*r  ” 
11  Land  and  Water  L.  Rev.  483  (1976). 


FEDERAL  REGISTER,  VOL.  43,  NO.  51— WEDNESDAY,  MARCH  15,  1978 


10878 


PROPOSED  RULES 


the  standards  for  determining  their 
applicability. 

For  these  reasons,  among  others,  the 
Commission  directed  the  staff  to  un¬ 
dertake  consideration  of  possible  revi¬ 
sions  of  its  rules  relating  to  registra¬ 
tions,  small  offerings,  private  place¬ 
ments  and  resales  of  securities  which 
might  be  made  to  facilitate  capital  for¬ 
mation  by  small  businesses  and  to 
lessen  the  overall  burden  in  a  manner 
consistent  with  the  protection  of  in¬ 
vestors.** 

In  addition,  the  Commission,  in 
early  1977,  began  to  examine  how  se¬ 
curities  regulation  affects  the  capital¬ 
raising  ability  of  small  technology- 
based  businesses.  Under  an  agreement 
with  the  Department  of  Commerce’s 
National  Bureau  of  Standards  Experi¬ 
mental  Technology  Incentive  Program 
(ETIP),  the  Commission’s  Directorate 
of  Economic  and  Policy  Research  is 
studying  the  effect  of  present  and  pro¬ 
posed  policies  on  small  issuers,  inves¬ 
tors,  broker-dealers  and  other  econom¬ 
ic  agents  in  the  venture  capital  indus¬ 
try.*7 


“Thus,  the  Commission,  in  a  companion 
release,  has  today  announced  a  proposed 
registration  Form  S-18  under  the  Securities 
Act  which  would  reduce  the  narrative  and 
financial  statement  disclosure  requirements 
for  sales  of  securities  not  exceeding  three 
million  dollars.  Securities  Act  Release  No. 
5915  (March  6,  1977)  (-  FR  -).  The  staff  is 
also  reviewing  the  desirability  and  feasibil¬ 
ity  of  revising  Rule  240  [17  CFR  230.144]  to 
increase  the  limitation  on  aggregate  sales 
price  of  securities  offered,  of  simplifying  the 
procedure  for  Regulation  A  offerings,  and 
revising  Rule  144.  In  response  to  its  invita¬ 
tion  for  public  comment,  the  Commission 
has  also  received  the  views  of  interested  per¬ 
sons  on  the  operation  of  Rule  146  [17  CFR 
230.1461,  including  the  volume  of  transac¬ 
tions  in  reliance  thereon  and  the  practices 
issuers  have  utilized  in  complying  with  the 
Rule.  Securities  Act  Release  No.  5779  (De¬ 
cember  6,  1976)  (41  FR  53808).  In  a  separate 
release  also  published  today  the  Commis¬ 
sion  proposed  amendments  to  Rule  146 
which  would  (1)  prohibit  persons  who  re¬ 
ceive  compensation  from  the  issuer  in  con¬ 
nection  with  the  offering  from  also  serving 
as  an  offeree  representative  and  (2)  revise 
the  disclosure  requirements  when  an  offer¬ 
ing  is  for  less  than  $500,000.  Securities  Act 
Release  No.  5913  (March  6.  1978)  (—  FR  — ). 

’’The  first  phase  of  this  effort  analyzes 
the  principal  rules,  regulations  and  proce¬ 
dures  that  influence  the  flow  of  capital  to 
new  or  recently  established  technology- 
based  ventures.  This  will  include  investiga¬ 
tion  of  Securities  and  Exchange  Commis¬ 
sion  Regulation  A  and  Rules  144,  145,  146, 
147  and  240  in  an  effort  to  understand  the 
workings  of  these  rules  and  to  determine 
the  costs  and  benefits  associated  with  their 
provisions. 

The  second  phase  refines  and  tests  the 
analytical  models  developed  in  phase  one  so 
that  an  approach  to  monitoring  the  effects 
of  SEC  regulation  in  venture  capital  mar¬ 
kets  can  be  established.  The  overall  objec¬ 
tive  is  to  institutionalize  a  monitoring 
system  to  provide  timely  economic  informa- 


Because  of  the  complexity  of  these 
issues  and  their  importance  to  the  ad¬ 
ministration  of  the  securities  laws,  the 
Commission  is  seeking  the  views  of  in¬ 
terested  members  of  the  public  in  a 
broad  reexamination  of  its  rules  as 
they  relate  to  small  businesses.  This 
will  assist  the  Commission  in  identify¬ 
ing  specific  issues  and  facilitate  the 
participation  of  constituencies  with 
the  special  expertise  and  data  conduc¬ 
ive  to  the  appropriate  resolution  of 
these  concerns. 

B.  REGULATORY  FRAMEWORK  OF  THE  FED¬ 
ERAL  SECURITIES  LAWS  AS  IT  RELATES 

TO  SMALL  BUSINESSES  ” 

A  basic  purpose  of  the  Federal  secu¬ 
rities  laws  is  to  provide  disclosure  to 
investors  of  material  financial  and 
other  information  so  that  they  might 
make  informed  investment  and  corpo¬ 
rate  suffrage  decisions.  Investors  are 
apprised  of  this  information,  in  con¬ 
nection  with  a  public  offering  of  secu¬ 
rities,  through  the  Securities  Act  and, 
in  connection  with  the  trading  of  secu¬ 
rities  or  the  solicitation  of  proxies, 
through  the  Exchange  Act.  The  two 
Acts  are  administered  with  a  view  to 
integrating  their  requirements  in  such 
a  way  as  to  provide  a  continuous 
system  of  corporate  disclosure  at  the 
least  possible  social  cost. 

1.  Securities  Act  of  1933 

Absent  an  available  exemption,  the 
Securities  Act  requires  that  before  se¬ 
curities  may  be  offered  for  sale  to  the 
public  a  registration  statement  must 
be  filed  with  the  Commission  disclos¬ 
ing  prescribed  categories  of  informa¬ 
tion.  The  securities  cannot  be  sold 
until  the  registration  statement  be¬ 
comes  effective.  In  addition,  prospec¬ 
tive  investors  must  be  furnished  with  a 
prospectus  containing  the  most  signifi¬ 
cant  information  in  the  registration 
statement. 

While  the  Securities  Act  specifies 
the  information  to  be  included  in  a 
registration  statement,  the  Commis¬ 
sion  has  the  authority  to  prescribe  ap¬ 
propriate  forms  and  to  vary  the  par¬ 
ticular  items  of  information  required 
to  be  disclosed.  To  facilitate  the  regis¬ 
tration  of  securities  by  different  types 
of  issuers,  the  Commission  has  adopt- 


tion  to  the  Commission  about  the  impact  of 
regulatory  activity  on  issuers  and  the  invest¬ 
ing  public.  It  is  anticipated  that  this  experi¬ 
mental  system  will  require  two  years  to 
complete. 

"In  Order  to  assist  interested  persons  in 
understanding  and  responding  to  the  issues 
set  forth  in  Part  II  of  this  release,  a  general 
discussion  of  the  background,  purpose  and 
general  effect  of  the  Federal  securities  laws, 
and  the  rules  and  regulations  promulgated 
thereunder,  which  have  a  significant  bear¬ 
ing  on  small  businesses  has  been  included. 
The  full  text  of  these  laws  and  regulations 
should  be  consulted  for  a  more  complete  un¬ 
derstanding  of  their  provisions. 


ed  special  registration  forms  which 
vary  in  their  disclosure  requirements 
so  as  to  provide  maximum  disclosure 
of  the  essential  facts  pertinent  in  a 
given  type  of  offering  while  at  the 
same  time  minimizing  the  burdens  and 
expense  of  compliance  with  the  law. 
In  recent  years,  it  has  adopted  certain 
short  forms,  notably  Forms  S-7  (17 
CFR  239.26)  and  S-16  (17  CFR  239.27), 
which  do  not  require  disclosure  of  cer¬ 
tain  matters  already  covered  in  re¬ 
ports  and  proxy  material  filed  under 
provisions  of  the  Exchange  Act.  Small 
businesses  are,  however,  generally 
unable  to  avail  themselves  of  these 
forms  because  they  either  do  not 
report  under  the  Exchange  Act  or  do 
not  meet  the  earnings  test  prescribed 
for  their  use.  Accordingly,  Form  S-l 
(17  CFR  239.11),  the  Commission’s 
most  extensive  registration  form,  must 
ordinarily  be  used  by  small  businesses 
who  wish  to  register  an  offering  ose- 
curities.  ** 

The  costs  of  registration  on  Forms 
S-l— the  greatest  portion  of  which 
appear  to  be  for  professional  services 
required  in  order  to  prepare  certified 
financial  statements,  attorneys’  prep¬ 
aration  and  review  of  documents  to  be 
filed  with  the  Commission  and  the  at¬ 
tendant  printing  costs— are  particular¬ 
ly  substantial  for  a  small  business.  *° 

Because  of  this  the  Commission  has. 
as  indicated  previously,  proposed 
Form  S-18  to  provide  a  simplified 
form  of  registration  for  non-reporting 
companies  who  seek  to  raise  up  to 
three  million  dollars.  Nevertheless, 
even  simplified  registration  may  prove 
too  costly  or  for  other  reasons  may 
not  meet  the  capital  raising  needs  of 
small  businesses.  Thus,  the  exemp¬ 
tions  from  the  registration  require¬ 
ments  take  on  added  significance  for 
such  enterprises. 

Congress  recognized  that  there  are 
certain  situations  “where  there  is  no 
practical  need  for  •  •  •  [registration] 
or  where  the  public  benefits  [there¬ 
from]  are  too  remote.”  *'  Accordingly, 
a  number  of  exemptions  to  the  regis¬ 
tration  requirements  are  contained  in 
the  Securities  Act.  The  exemptions 
which  are  typically  most  significant  to 
small  business  are  those  provided  by 
sections  3(a)(ll),  3(b)  and  4(2).** 


“Development  stage  companies  without  a 
substantial  operating  history  are  currently 
required  to  register  on  Form  S-2  (17  CFR 
239.12). 

“See  Report  of  the  Advisory  Committee 
on  Corporate  Disclosure  (1977),  at  28-29. 

*'H.R.  Rep.  No.  85,  73rd  Cong.,  1st  Sess.  5 
(1933). 

“It  should  be  noted,  however,  that  these 
sections  do  not  provide  an  exemption  from 
the  anti-fraud  provisions  of  the  Securities 
Acts  or  from  the  civil  liability  provisions  of 
section  12(2)  of  the  Securities  Act  or  other 
provisions  of  the  Federal  securities  laws. 
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Section  3(a)(ll),  commonly  referred 
to  as  the  “intrastate  offering  exemp¬ 
tion,”  exempts  from  the  registration 
requirements  of  section  5  of  the  Secu¬ 
rities  Act  securities  that  are  part  of  an 
issue  offered  and  sold  only  to  persons 
resident  within  a  single  state  or  terri¬ 
tory,  if  the  issuer  is  a  person  resident 
and  doing  business  within  that  state  or 
territory.  The  legislative  history  re¬ 
veals  that  the  Congressional  purpose 
underlying  that  exemption  was  to 
permit  local  financing  of  companies 
primarily  intrastate  in  character  with¬ 
out  registration. 35  Thus,  it  was 
thought  that  by  restricting  the  offer¬ 
ing  to  persons  who  are  within  the 
same  locality  as  the  issuer  the  protec¬ 
tions  afforded  by  registration  would 
not  be  needed  since,  by  virtue  of  their 
proximity,  they  are  likely  to  be  famil¬ 
iar  with  the  issuers  and  protected  by 
the  state  law  governing  the  issuer.  Ac¬ 
cordingly,  to  satisfy  the  exemption, 
the  entire  issue  must  be  offered  and 
sold  exclusively  to  residents  of  the 
state  in  which  the  issuer  is  resident 
and  doing  business.  An  offer  or  sale  of 
part  of  the  issue  to  a  single  non-resi¬ 
dent  will  destroy  the  exemption  for 
the  entire  issue. 

The  primary  interpretative  ques¬ 
tions  which  have  arisen  in  connection 
with  attempts  to  comply  with  the  in¬ 
trastate  offering  exemption  involve  a 
determination  of  the  statutory  terms: 

(1)  “part  of  an  issue,”  (2)  “resident 
within,”  and  (3)  "doing  business 
within.”  Rule  147  [17  CFR  230.147] 
was  adopted  to  provide  objective  stan¬ 
dards  as  to  the  meaning  of  those  terms 
and  thereby  to  facilitate  compliance 
with  section  3(a)(ll).  Thus,  the  intra¬ 
state  offering  exemption  will  be 
deemed  available  for  offers  and  sales 
of  securities  that  meet  all  the  terms 
and  conditions  of  the  Rule.  Those  con¬ 
ditions  are:  (1)  the  issuer  must  be  resi¬ 
dent  and  doing  business  within  the 
state  or  territory  in  which  the  securi¬ 
ties  are  offered  and  sold  (Rule  147(c)); 

(2)  the  offerees  and  purchasers  must 
be  resident  within  such  state  or  terri¬ 
tory  (Rule  147(d));  resales  for  a  period 
of  9  months  after  the  last  sale  which  is 
part  of  an  issue  must  be  limited  as  pro¬ 
vided  in  Rule  147  (e)  and  (f).  In  addi¬ 
tion,  the  Rule  provides  that  certain 
offers  and  sales  of  securities  by  or  for 
the  issuer  will  be  deemed  not  “part  of 
an  issue”  for  purposes  of  the  rule  only 
(Rule  147(b)). 

The  Commission  is  authorized  under 
Section  3(b)  of  the  Securities  Act  to 
exempt  securities  from  registration  if 
it  finds  that  registration  for  these  se¬ 
curities  is  not  necessary  to  the  public 
interest  because  of  the  small  amount 
involved  or  the  limited  character  of 


13H.R.  Rep.  No.  85.  73d  Cong.,  1st  Sess.  6-7 
(1933).  H.R.  Rep.  No.  1838,  73  Cong.,  2nd 
Sess.  40-41  (1934). 


the  public  offering.34  The  section  im¬ 
poses  a  maximum  limitation  of 
$500,000  upon  the  size  of  the  issues 
which  may  be  exempted  by  the  Com¬ 
mission.  Pursuant  to  this  authority 
the  Commission  has  adopted  various 
exemptive  rules  and  regulations,  the 
most  significant  of  which,  from  a 
small  business  standpoint,  are  Regula¬ 
tion  A  [17  CFR  230.251-264]  and  Rule 
240  [17  CFR  230.240]. 

Regulation  A  permits  an  issuer  to 
obtain  needed  capital  not  in  excess  of 
$500,000  (including  underwriting  com¬ 
missions)  in  any  one  year  from  a 
public  offering  of  its  securities  without 
registration,  provided  specified  condi¬ 
tions  are  met.  Among  other  things,  a 
notification  and  offering  circular  sup¬ 
plying  basic  information  about  the 
issuer  and  the  securities  offered  must 
be  filed  with  the  regional  office  of  the 
Commission  for  the  region  in  which 
the  issuer’s  principal  business  oper¬ 
ations  are  conducted.  The  offering  cir¬ 
cular  must  be  furnished  to  prospective 
investors  at  or  prior  to  the  time  the  se¬ 
curities  are  offered  for  sale. 

Rule  240  provides  a  conditional  ex¬ 
emption  from  registration  for  limited 
offers  and  sales  of  small  dollar 
amounts  of  securities  by  small,  closely- 
held  businesses.  It  was  adopted  for  the 
purpose  of  benefiting  small  businesses 
who  do  not  have  other  exemptions, 
such  as  the  intrastate  or  non-public  of¬ 
fering  exemption,  available  to  them. 
The  conditions  which  must  be  satis¬ 
fied  in  order  to  use  the  Rule  are:  (1) 
the  securities  may  not  be  offered  or 
sold  by  any  means  of  general  advertis¬ 
ing  or  general  solicitation  (Rule 
240(c));  (2)  no  commission  or  similar 
remuneration  may  be  paid  for  solicita¬ 
tion  of  prospective  buyers  or  in  con¬ 
nection  with  sales  of  securities  (Rule 
240(d));  (3)  the  aggregate  sales  price  of 
all  sales  of  securities  in  reliance  on  the 
Rule  or  otherwise  without  registration 
under  the  Securities  Act  within  the 
preceding  twelve  months  may  not 
exceed  $100,000  (Rule  240(e));  (4)  im¬ 
mediately  before  and  after  any  trans¬ 
action  in  reliance  on  the  Rule  the  se¬ 
curities  are  owned  by  not  more  than 
100  persons  (Rule  240(f));  (5)  the 
issuer  must  exercise  reasonable  care  to 
assure  that  the  purchasers  of  the  secu¬ 
rities  are  not  underwriters  (Rule 
240(g));  and  (6)  with  a  certain  excep¬ 
tion  for  an  initial  offering  under  Rule 
240,  a  notice  on  Form  240  must  be 
filed  with  the  Commission’s  Regional 

“The  House  Committee  report  comment¬ 
ing  on  section  3(b)  stated  that  this  power  “is 
expected  to  be  used  only  in  a  sparing 
manner."  H.R.  Rep.  No.  85,  73d  Cong.  1st 
Sess.  6-7  (1933).  Subsequent  efforts  by  the 
Commission  to  use  its  exemptive  power, 
whether  to  “facilitate  public  financing  by 
small  business,"  S.  Rep.  No.  1036,  83  Cong. 
2d  Sess.  8  (1954)  or  to  reflect  the  effect  of 
inflation,  S.  Rep.  No.  1036,  82  Cong.,  2d 
Sess.  3  (1954),  have  been  met  with  some  con¬ 
cern  and  skepticism. 


Office  for  the  region  in  which  the  issu¬ 
er’s  principal  business  operations  are 
conducted  within  ten  days  after  the 
close  of  the  first  month  in  which  a 
sale  in  reliance  on  the  Rule  is  made 
(Rule  240(h)). 

Section  4(2),  commonly  referred  to 
as  the  private-offering  exemption, 
exempts  from  the  registration  require¬ 
ments  of  section  5  of  the  Securities 
Act  transactions  by  an  issuer  which  do 
not  involve  a  public  offering.  The  Su¬ 
preme  Court  in  the  Ralston  Purina 33 
case  established  the  basic  criteria  to  be 
considered  in  determining  the  avail¬ 
ability  of  that  exemption.  The  main 
consideration  is  whether  the  offerees 
need  the  protection  afforded  by  the 
Securities  Act  as  evidenced  by  wheth¬ 
er  the  offerees  have  “access”  to  the 
same  kind  of  information  that  regis¬ 
tration  would  disclose  and  whether 
they  are  able  to  fend  for  themselves. 
The  application  of  these  criteria  and 
other  guidelines  set  forth  from  time  to 
time  by  the  Commission  and  the 
courts  was  asserted  to  have  created 
uncertainty  about  the  availability  of 
the  exemption.  In  order  to  provide 
more  objective  standards  for  determi¬ 
nation  of  the  availability  of  the  ex¬ 
emption  and  to  enhance  the  protec¬ 
tion  of  investors  the  Commission 
adopted  Rule  146. 

Rule  146  provides  that  transactions 
by  an  issuer  involving  the  offer  or  sale 
of  its  securities  shall  be  deemed  not  to 
involve  any  public  offering  within  the 
meaning  of  section  4(2)  of  the  Securi¬ 
ties  Act  if  they  are  part  of  an  offering 
that  meets  all  the  conditions  of  the 
Rule.  These  conditions  relate  to  limi¬ 
tations  on  the  manner  of  offering 
(Rule  146(c)),  the  nature  of  the  offer¬ 
ees  (Rule  146(d)),  access  to  or  furnish¬ 
ing  of  information  about  the  issuer 
(Rule  146(e)),  limitations  on  the 
number  of  purchasers  (Rule  146(g)), 
and  limitations  on  the  subsequent  dis¬ 
position  of  securities  acquired  pursu¬ 
ant  to  the  rule  (Rule  146(h)).  When 
Rule  146  is  used  as  the  basis  for  an  ex¬ 
emption,  there  may  be  no  general  ad¬ 
vertising  or  solicitation  in  connection 
with  the  offering;  offers  for  sale  may 
only  be  made  to  persons  the  issuer  rea¬ 
sonably  believes  have  the  requisite 
knowledge  and  experience  in  financial 
and  business  matters  or  who  can  bear 
the  economic  risks;  sales  may  only  be 
made  to  such  persons  except  that  per¬ 
sons  meeting  only  the  economic  risk 
test  must  also  have  an  offeree  repre¬ 
sentative  capable  of  providing  the  req¬ 
uisite  knowledge  and  experience;  of¬ 
ferees  must  have  access  to  or  be  pro¬ 
vided  information  comparable  to  that 
required  by  Schedule  A  of  the  Act;  the 
issuer  must  inform  each  offeree  in 
writing  that  he  must  continue  to  bear 
the  risk  of  the  investment  indefinitely 


nSEC  v.  Ralston  Purina  Co.,  346  U.S.  119 
(1953). 
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since  resale  can  only  be  effectuated 
through  registration  or  an  appropriate 
exemption  under  the  Act;  there  may 
be  no  more  than  35  purchasers  in  the 
offering;  and  reasonable  care  must  be 
taken  by  the  issuer  to  ensure  that  re¬ 
sales  are  not  made  in  violation  of  the 
Act’s  registration  provisions  which 
would  include  making  inquiry  to  deter¬ 
mine  whether  the  purchaser  is  pur¬ 
chasing  for  his  own  account,  legending 
certificates,  issuing  stop-transfer 
instructions  and  having  the  purchaser 
agree  in  writing  not  to  resell  absent 
registration  or  suitable  exemption. 

2.  Securities  Act  of  1934 

Companies  with  a  class  of  securities 
listed  on  a  national  securities  ex¬ 
change  or  those  with  total  assets  ex¬ 
ceeding  $1  million  and  a  class  of  equity 
securities  held  of  record  by  500  or 
more  persons  must  register  those  secu¬ 
rities  with  the  Commission  under  sec¬ 
tion  12(b)  or  12(g),  respectively.  Upon 
registration  these  companies  become 
subject  to,  inter  alia,  the  periodic  re¬ 
porting  and  proxy  solicitation  provi¬ 
sions  of  the  Exchange  Act. 

Section  13  of  the  Exchange  Act  re¬ 
quires  issuers  with  securities  regis¬ 
tered  pursuant  to  section  12(b)  or 
12(g)  to  file  annual,  quarterly  and  cur¬ 
rent  reports  on  Forms  10-K  (17  CFR 
249.310),  10-Q  (17  CFR  249.308(a))  and 
8-K  (17  CFR  249.308)  respectively. 
These  reports  are  for  the  purpose  of 
keeping  current  the  information  con¬ 
tained  in  the  issuers’  registration  ap¬ 
plication  or  statement.  Similar  reports 
are  required  pursuant  to  section  15(d) 
of  certain  issuers  which  have  filed  reg¬ 
istration  statements  under  the  Securi¬ 
ties  Act  which  have  become  effective. 

Where  proxies  are  solicited  from 
holders  of  securities  registered  under 
section  12,  the  Commission’s  proxy 
rules  require  that  those  persons  be 
furnished  with  a  proxy  statement  dis¬ 
closing  all  material  facts  concerning 
the  matter(s)  on  which  they  are  being 
asked  to  vote.  Where  proxies  are  not 
solicited  with  respect  to  a  stockholder 
meeting,  issuers  with  a  class  of  securi¬ 
ties  registered  under  section  12  must 
transmit  an  information  statement, 
which  is  comparable  to  a  proxy  state¬ 
ment,  to  the  holders  thereof  who  are 
entitled  to  vote  or  give  an  authoriza¬ 
tion  or  consent  in  regard  to  any 
matter  to  be  acted  upon  at  the  meet¬ 
ing.  If  a  solicitation  by  management  or 
the  information  statement  relates  to 
an  annual  meeting  of  security  holders 
at  which  directors  are  to  be  elected, 
each  proxy  or  information  statement 
must  be  accompanied  or  preceded  by 
an  annual  report  to  security  holders 
which  discloses  certain  basic  informa¬ 
tion  about  the  company,  including  au¬ 
dited  financial  statements  for  its  latest 
fiscal  year. 

As  a  general  matter,  issuers  required 
to  file  periodic  reports  with  the  Com¬ 


mission,  whether  by  reason  of  their 
registration  under  section  12  or  pursu¬ 
ant  to  section  15(d)  of  the  Exchange 
Act,  presently  are  required  to  provide 
essentially  the  same  type  and  quality 
of  information  regardless  of  their 
size.  “  Similarly,  the  present  proxy  so¬ 
licitation  and  information  statement 
provisions  do  not  recognize  differences 
among  issuers  by  size. 

The  Commission  is  authorized  by 
section  12(h)  of  the  Exchange  Act  to 
exempt,  in  whole  or  in  part,  by  rule  or 
by  order  after  notice  and  opportunity 
for  hearing,  any  issuer  or  class  of  issu¬ 
ers  from  the  registration  requirements 
of  section  12(g)  of  the  Act  as  well  as 
from  the  reporting  and  the  proxy  so¬ 
licitation  provisions.  In  so  acting,  the 
Commission  may  permit  exemptions, 
upon  such  items  and  conditions  and 
for  such  period  as  it  deems  necessary, 
or  appropriate,  if  it  finds,  by  reason  of 
the  number  of  public  investors, 
amount  of  trading  interest  in  the  secu¬ 
rities,  the  nature  and  extent  of  the  ac¬ 
tivities  of  the  issuer,  income  or  assets 
of  the  issuer,  or  otherwise,  that  such 
an  exemption  “is  not  inconsistent  with 
the  public  interest  or  the  protection  of 
investors.”  In  addition,  section  13(c)  of 
the  Exchange  Act  authorizes  the  Com¬ 
mission  to  permit  a  class  or  classes  of 
issuers  to  file,  in  lieu  of  section  13(a) 
reports,  “reports  of  comparable  char¬ 
acter.”  Thus,  the  Commission  has 
broad  authority  to  classify  issuers  by 
appropriate  criteria  for  the  purpose  of 
reducing  the  burden  upon  small  issu¬ 
ers  of  the  periodic  reporting  and  proxy 
solicitation  or  information  statement 
requirements. 

II.  Scope  of  Inquiry 

The  Commission  is  interested  in  ob¬ 
taining  the  written  views  of  interested 
members  of  the  public  on  the  issues 
set  forth  below.  Commentators  and/or 
witnesses  should  note  that  the  issues 
listed  below  are  not  exclusive.  Issues 
which  are  relevant  to  the  general 
framework  outlined  herein  may  also 
provide  a  basis  for  written  statements 
and  may  be  considered  at  the  hear¬ 
ings. 

In  addition,  commentators  and/or 
witnesses  may  respond  to  any  or  all  of 
the  issues  listed  and  general  comment 
and/or  testimony  relating  to  the 
impact  of  the  Federal  securities  laws 
on  small  businesses  is  also  solicited. 

The  general  areas  of  inquiry  to  be 
addressed  are: 

The  Definition  of  a  Small  Business 
Issuer  (questions  1  to  3). 

Possible  Revision  of  Disclosure  Obli¬ 
gations  (questions  4  to  20). 

Role  of  Underwriters,  Accountants, 
Attorneys  and  Other  Professionals  in 


“The  only  general  exception  concerns  the 
financial  information  and  auditing  require¬ 
ments  for  development  stage  companies 
filing  form  10-K.  See  Form  10-K,  Instruc¬ 
tions  to  Financial  Statements,  Instruction  8. 


a  Small  Business  Securities  Offering 
(questions  21  to  33). 

Intrastate  Offerings  and  Rule  147 
(questions  34  to  40). 

Regulation  A  (questions  41  to  51). 

Rule  240  (questions  52  to  60). 

Private  Placements  and  Rule  146 
(questions  61  to  68). 

General  (questions  69  to  75). 

As  a  separate  project  the  staff  is  re¬ 
viewing  the  desirability  and  feasibility 
of  revising  the  volume  limitation  and 
rate  of  sale  provisions  set  forth  in 
Rule  144(e).”  In  this  connection,  the 
Directorate  of  Economic  and  Policy 
Research  has  a  study  underway  which 
is  designed  to  assess  the  market 
impact  of  these  provisions.  This 
should  provide  the  data  conducive  to'a 
thorough  review  of  the  necessity  for 
such  revisions.  In  addition,  the  staff 
has  met  on  numerous  occasions  with 
various  groups  interested  in  bringing 
about  changes  in  these  provisions  of 
the  Rule  and  has  received,  directly  or 
indirectly,  numerous  written  proposals 
for  their  modification.  Accordingly,  in 
view  of  the  considerable  body  of  data 
and  views  which  the  staff  has  already 
received  with  respect  to  the  Rule  as 
well  as  the  data  to  be  developed  by  the 
Directorate’s  study,  it  appears  that 
the  consideration  of  these  issues  in  a 
public  hearing  covering  a  wide-ranging 
variety  of  concerns  would  not  materi¬ 
ally  advance  their  resolution. 

In  responding  to  specific  issues,  in¬ 
terested  persons  should  frame  their 
comments  and  proposals  in  response 
thereto  to  cover  the  following: 

(1)  What  are  the  principal  cost  and 
benefit  items  of  the  present  rules  and 
any  proposals  suggested  for  their 
modification.  Can  these  items  be  quan¬ 
tified.  If  not,  why? 

(2)  Are  the  proposed  changes  within 
the  Commission’s  existing  grant  of  au¬ 
thority  or  will  additional  legislation 
have  to  be  enacted? 

(3)  What  will  be  the  effect  on  pri¬ 
vate  rights  of  action  under  the  liabil¬ 
ity  provisions  of  the  federal  securities 
laws  as  a  result  of  any  proposed 
changes?  Will  those  liability  provisions 
have  to  be  modified  in  order  to  make 
any  proposed  change  effective? 

(4)  With  reference  to  the  exemptive 
rules  discussed  in  questions  34 
through  68,  what  is  the  use  of  each  of 
the  rules  among  small  issuers?  Do  the 
rules  do  what  they  were  supposed  to 
do?  What  else  do  the  rules  do  or 


,7In  brief,  Rule  144  provides  that  any  af¬ 
filiate  or  other  person  who  sells  restricted 
securities  (as  defined  in  Rule  144(a)(3))  of 
an  issuer  for  his  own  account,  or  any  person 
who  sells  restricted  or  any  other  securities 
for  the  account  of  an  affiliate  of  the  issuer, 
is  not  deemed  to  be  engaged  in  a  distribu¬ 
tion  of  the  securities,  and  therefore  is  not 
an  underwriter  as  defined  in  section  2(11)  of 
the  Securities  Act,  if  the  securities  are  sold 
in  accordance  with  all  the  terms  and  condi¬ 
tions  of  the  Rule. 
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should  they  do?  Identify  any  positive 
or  negative  side  effects  resulting  from 
the  availability  of  the  rules. 

A.  THE  DEFINITION  OF  A  SMALL  BUSINESS 
ISSUER 

As  indicated  in  Part  I.B.  of  the  re¬ 
lease.  the  concepts  of  classification 
and  differentiation  of  issuers,  for  both 
registration  and  reporting  purposes, 
are  already  recognized  in  the  federal 
securities  laws.  Because  the  Commis¬ 
sion  has  never  undertaken  the  broad 
classification  or  differentiation  of  issu¬ 
ers  on  the  basis  of  their  size  there  is 
little  empirical  evidence  available 
upon  which  to  estimate  what  impact 
such  a  step  might  have  or,  indeed, 
what  factors  the  Commission  should 
utilize  in  assessing  the  impact  upon 
the  public  interest  and  the  protection 
of  investors.  ”  Accordingly,  this  initial 
question  the  Commission  must  consid¬ 
er  is  whether,  and,  if  so,  to  what 
extent,  establishment  of  a  category  of 
“small  business”  should  be  undertaken 
to  reduce  the  compliance  burden  of 
the  federal  securities  laws  on  that  re¬ 
sulting  group  and  to  facilitate  their 
ability  to  raise  capital. 

In  light  of  the  foregoing,  the  Com¬ 
mission  invites  comments  from  inter¬ 
ested  persons  on  the  following  mat¬ 
ters: 

1.  Should  the  Commission  attempt 
to  define  a  category  or  categories  of 
“small  business”  issuers  for  the  pur¬ 
poses  of  either  registered  or  exempt 
offerings  under  the  Securities  Act  or 
for  the  purposes  of  reporting  obliga¬ 
tions  under  the  Exchange  Act?  In  this 
connection,  would  such  a  classification 
be  inconsistent  with  the  protection  of 
investors  or  the  public  interest? 

2.  What  criteria  should  be  utilized  in 
formulating  such  a  category  or  catego- 


3*In  recent  years,  the  development  of  the 
efficient  market  hypothesis  has  led  some 
observers  to  suggest  that,  because  the 
market  readily  absorbs  investment  informa¬ 
tion  or  perhaps  even  anticipates  such  infor¬ 
mation,  little  if  any  impact  would  result  if 
registrants  were  not  required  to  publicly  file 
financial  and  other  information  with  the 
Commission.  Because  of  limitations  in  ob¬ 
taining  the  required  data,  however,  most 
empirical  studies  have  been  confined  to  se¬ 
curities  listed  and  traded  on  exchanges, 
which  comprise  a  very  small  portion  of  the 
companies  registered  with  and  reporting  to 
the  Commission.  Thus,  it  seems  likely  that 
if  the  efficient  market  hypothesis  is  valid  at 
all,  it  is  valid  only  with  respect  to  those 
largest  companies  attracting  widespread  in¬ 
terest  of  institutional  investors.  In  order  to 
attract  institutional  interest,  these  issuers 
apparently  must  have  revenues  of  about 
$100  million  or,  at  a  minimum,  $50  million. 
In  the  aggregate  there  are  only  about  800  to 
1,000  companies  in  either  of  these  catego¬ 
ries.  However,  there  appear  to  be  well  over 
4,000  companies  having  revenues  of  under 
$25  million  and  another  1,000  companies  be¬ 
tween  $25  and  $50  million.  See  Nelson's  Di¬ 
rectory  of  Securities  Research  Information 
(1977). 


ries?”  Are  different  criteria  needed 
for  one  or  more  of  these  purposes? 

3.  Should  the  same  definitional  stan¬ 
dard  be  adopted  with  regard  to  both 
the  Securities  Act  and  the  Exchange 
Act  for  the  purposes  of  revised  disclo¬ 
sure  requirements? 

B.  POSSIBLE  REVISION  OF  DISCLOSURE 
OBLIGATIONS 

As  discussed  in  Part  I  of  the  release, 
it  has  been  suggested  that  a  reduction 
in  the  disclosure  obligations  imposed 
under  the  Securities  Act  and  the  Ex¬ 
change  Act  on  small  businesses  would 
redound  to  their  benefit 40  and  may  not 
be  inconsistent  with  the  public  inter¬ 
est  and  the  protection  of  investors. 

With  respect  to  the  Exchange  Act, 
the  empirical  case  study  of  the  Adviso¬ 
ry  Committee,  as  previously  noted, 
found  that  the  periodic  reports  and 
proxy  statements  filed,  by  or  with  re¬ 
spect  to  small  issuers  were  infrequent¬ 
ly  consulted  by  security  analysts,  who 
normally  have  the  greatest  need  for 
the  detailed  information  contained 
therein.  The  Report  of  the  Financial 
Analysts  Federation  (“FAF”)  to  the 
Advisory  Committee,  however,  stated 
that  security  analysts  would  not  favor 
a  significant  reduction  or  differenti¬ 
ation  of  these  requirements  by  size  of 
issuer.41  Among  the  FAF’s  reasons  for 
believing  that  analysts  will  pay  in¬ 
creasing  attention  to  the  smaller  as 
well  as  the  larger  capitalization  com¬ 
panies  is  their  belief  that  the  present 
period  of  stock  investing  should  be 
viewed  as  a  cyclical,  rather  than  a  sec- 


"  Although  the  following  factors  are  not 
exclusive,  a  possible  revision  of  disclosure 
requirements  might  be  considered  for  those 
companies  having  between  500  and  1,000 
shareholders  and  assets  and  sales,  respec¬ 
tively,  of  between  $1-20  million.  Moreover, 
the  criteria  in  Section  12(h)  of  the  Ex¬ 
change  Act  might  also  serve  as  a  useful 
starting  point  in  defining  sub-categories  of 
“small  companies”  for  the  purpose  of  strati¬ 
fying  disclosure  requirements. 

‘“Insofar  as  reporting  obligations  under 
the  Exchange  Act  are  concerned,  a  broad 
classification  of  issuers  for  that  purpose, 
while  reducing  burdens  upon  the  various 
classes,  might  lead  to  increasing  segmenta¬ 
tion  or  “tiering”  of  issuers.  Despite  the  fact 
that  all  issuers  would  be  free  to  file  or  oth¬ 
erwise  disclose  the  full  spectrum  of  informa¬ 
tion  currently  required,  such  broad  classifi¬ 
cation  is  likely  to  result  in  a  somewhat 
lesser  amount  of  information  being  dis¬ 
closed.  In  this  event,  it  is  conceivable  that 
institutional  investors,  and  the  security  ana¬ 
lysts  who  service  them,  will  be  even  less  in¬ 
terested  in  smaller  companies  because  of 
the  reduced  information.  Under  these  cir¬ 
cumstances,  small  companies  might  view  re¬ 
ducing  reporting  obligations  as  a  mixed 
blessing. 

41  See  Report  of  the  Financial  Analysts 
Federation  to  the  Advisory  Committee  on 
Corporate  Disclosure,  at  A-53. 


ular,  trend. 42  Thus,  they  believe  that  it 
will  be  a  self-correcting  cycle  that  is 
perhaps  already  in  the  early  stages  of 
turning.43 

Nevertheless,  the  Advisory  Commit¬ 
tee  was  of  the  preliminary  opinion 
that  the  relatively  greater  burden  of 
such  reports,  when  weighed  against 
the  benefits  derived  therefrom,  raised 
questions  as  to  the  justification  for 
their  continuance  in  their  present 
form  with  respect  to  smaller  issuers. 
Thus,  the  Advisory  Committee  recom¬ 
mended  that  the  Commission  consider 
the  possibility  of  revising  its  periodic 
reporting  requirements  so  that  the 
burden  of  compliance  might  be  re¬ 
duced  for  smaller  issuers. 

In  light  of  the  foregoing,  the  Com¬ 
mission  invites  comments  on  the  fol¬ 
lowing  matters: 

4.  How  should  the  basic  conflict  be¬ 
tween  lessening  disclosure  standards 
for  small  businesses  and  the  protec¬ 
tion  of  investors  be  reconciled? 

5.  Is  disclosure  of  the  sort  required 
for  an  S-l  offering  by  a  small  business 
adequate  and  appropriate  for  the  pro¬ 
tection  of  investors?  If  not,  what  addi¬ 
tional  items  of  disclosure  or  revisions 
of  disclosure  items  are  necessary  to 
provide  investors  with  the  information 
necessary  to  make  an  informed  invest¬ 
ment  decision  in  these  circumstances? 
Responses  to  these  questions  should 
assume  both  a  seasoned  and  an  unsea¬ 
soned  small  business. 

6.  Are  the  investors  or  the  nature  of 
the  investment  in  small  businesses  suf¬ 
ficiently  different  from  public  inves¬ 
tors  or  the  nature  of  the  investment  in 
larger  firms  that  a  different  kind  of 
protection  is  required?  Does  this  mean 
more  or  less  disclosure  and  why?  What 
are  the  likely  costs  and  benefits  associ¬ 
ated  with  different  kinds  or  amounts 
of  disclosure?  Responses  to  these  ques¬ 
tions  should  assume  both  a  seasoned 
and  an  unseasoned  small  business. 

7.  To  what  extent,  if  any,  would  in¬ 
vestor  interest  in  small  businesses 
change  due  to  reductions  in  the  qual¬ 
ity  or  quantity  of  disclosure?  For  ex¬ 
ample,  would  reduction  in  disclosure 
(however  defined)  lead  to  decreases  in 
investor  and/or  underwriter  and/or 
analyst  interest  and  how  might  this 
affect  the  costs  of  disclosure  required 
of  an  issuer?  How  might  this  affect 
the  cost  of  raising  capital  or  attracting 
public  investors,  including  institution¬ 
al  investors? 

8.  To  what  extent,  if  any,  would  un¬ 
derwriter,  accountant  or  attorney  in¬ 
volvement  in  such  small  business  of¬ 
ferings  be  reduced  due  to  any  decrease 
in  the  amount  of  required  disclosure? 

9.  To  what  extent  would  private 
causes  of  action  under  either  the  Secu¬ 
rities  Act  or  the  Exchange  Act  be  af- 


42Id.  at  A-52. 
“Id. 
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fected  by  a  reduction  in  the  amount  of 
required  disclosure? 44 

10.  To  what  extent  would  a  broker’s 
or  dealer’s  obligations  pursuant  to 
Rule  15c2-ll  be  affected  by  virtue  of  a 
reduction  in  the  amount  of  informa¬ 
tion  required  to  be  filed  with  the  Com¬ 
mission  by  small  businesses? 

11.  To  what  extent  would  a  broker’s 
obligation  to  ascertain  that  a  proposed 
investment  be  “suitable”  for  a  custom¬ 
er  be  affected  by  virtue  of  a  reduction 
in  the  amount  of  information  required 
to  be  filed  with  the  Commission  by 
small  businesses? 

12.  To  what  degree,  if  any,  do  the  re¬ 
porting  requirements  of  the  Exchange 
Act,  particularly  as  they  arise  under 
Section  15(d),  influence  the  decision  to 
make  a  registered  offering?  If  the  re¬ 
porting  requirements  for  small  compa¬ 
nies  subject  to  Section  15(d)  were  re¬ 
duced,  for  example,  by  limiting  their 
reporting  obligation  to  the  filing  of 
their  annual  report  to  shareholders, 
including  audited  financials,  would 
this  facilitate  their  use  of  registered 
offerings? 

13.  To  what  extent,  if  any,  should 
the  contents  or  availability  of  Forms 
S-l,  S-2,  S-7,  S-16  and  proposed  Form 
S-18  be  modified  in  order  to  reduce 
their  burden  on  both  primary  and  sec¬ 
ondary  offerings  of  securities  of  small 
business  issuers? 

14.  To  what  extent,  if  any,  should 
small  business  offerings,  either 
exempt  or  registered,  be  relieved  of  ex¬ 
isting  financial  statement  require¬ 
ments?  In  particular,  to  what  extent 
should  such  issuers  be  subject  to  the 
requirements  of  Regulation  S-X?  To 
what  extent  should  such  small  busi¬ 
nesses  be  subject  to  the  requirements 
of  Regulation  S-X  with  regard  to  Ex¬ 
change  Act  reporting  obligations? 
What  is  the  cost  difference  to  a  small 
issuer  between  preparing  financial 
statements  to  satisfy  generally  accept¬ 
ed  accounting  principles  and  Regula¬ 
tion  S-X? 

15.  To  what  extent,  if  any,  should 
the  greater  use  of  unaudited  financial 
statements  be  permitted  under  any  of 
the  requirements  of  either  the  Securi¬ 
ties  Act  or  the  Exchange  Act  with 
regard  to  small  businesses? 

16.  Under  what  circumstances,  if 
any,  should  the  disclosures  required 
under  the  Securities  Act  and  the  Ex¬ 
change  Act  differ  for  small  businesses? 

17.  To  what  extent,  if  any,  should 
the  contents  of  Forms  10-K,  10-Q,  8- 


44It  should  be  noted  that  Rule  408  (17 
CFR  230.408)  under  the  Securities  Act  and 
Rule  12b-20  (17  CFR  240.12b-20)  under  the 
Exchange  Act  require  that  in  addition  to  in¬ 
formation  expressly  required  in  a  registra¬ 
tion  or  report  there  shall  be  included  such 
further  material  information,  if  any,  as  may 
be  necessary  to  make  the  required  state¬ 
ments,  in  light  of  the  circumstances  under 
which  they  are  made,  not  misleading. 


K,  the  annual  report  to  shareholders 
required  by  Rule  14a-3  [17  CFR  240. 
14a-3]  or  proxy  or  information  state¬ 
ments  required  by  Regulation  14 A  [17 
CFR  240. 14a- 1  et  seg.l  or  14  [CFR 
240.14C-1  et  seg.l  be  modified  in  order 
to  reduce  their  burden  on  small  issuers 
consistent  with  the  public  interest? 

18.  To  what  extent,  if  any,  should 
quarterly  or  annual  reports  to  small 
business  shareholders,  but  not  formal¬ 
ly  filed  with  the  Commission,  be  per¬ 
mitted  to  suffice  for  any  existing  dis¬ 
closure  requirements  under  either  the 
Securities  Act  or  the  Exchange  Act? 

19.  Should  the  amount  of  disclosure 
required  in  a  registered  offering  by  a 
small  business  vary  according  to  the 
nature  of  the  distribution,  i.e.,  self-un¬ 
derwriting  by  the  issuer,  best  efforts 
underwriting  or  firm  commitment  un¬ 
derwriting? 

20.  Inasmush  as  the  financial  state¬ 
ment  requirements  for  Forms  S-l  and 
S-2  are  the  same,4'  are  there  remain¬ 
ing  benefits  to  small  businesses  who 
wish  to  use  Form  S-2  which  would  be 
lost  if  it  were  rescinded? 

C.  ROLE  OF  UNDERWRITERS,  ACCOUNTANTS 

AND  ATTORNEYS  IN  A  SMALL  BUSINESS 

SECURITIES  OFFERING 

In  recent  years  there  has  been  sub¬ 
stantial  discussion  concerning  those 
aspects  of  investor  protection  afforded 
by  the  involvement  of  underwriters, 
accountants  and  attorneys  in  the  secu¬ 
rities  offering  process.  The  benefits  of 
such  involvement  must,  however,  be 
balanced  against,  among  other  things, 
the  cost  to  the  issuer  of  the  services 
provided  by  these  persons.  This  ex¬ 
pense  becomes  especially  significant 
for  a  small  business  issuer  who  may 
pay  for  such  services  out  of  the  pro¬ 
ceeds  of  its  securities  offering.  If  the 
offering  is  for  a  relatively  small 
amount  of  money,  the  portion  of  the 
proceeds  utilized  for  third  party  ser¬ 
vices  may  be  quire  large. 

The  increased  focus  on  the  role  of 
underwriters,  attorneys  and  accoun¬ 
tants  in  recent  years  has  also  brought 
about  an  increased  awareness  of  the 
resulting  liabilities  which  necessarily 

“Form  S-2  was  designed  for  use  by  com¬ 
panies  in  the  development  stage  and  origi¬ 
nally  provided  for  special  type  financial 
statements  that  had  been  specified  in  old 
“Rules  5A-02,  5A-03,  5A-04,  5A-05  and  5A- 
06”  of  Regulation  S-X.  Essentially,  those 
rules  provided  for  statements  of  cash  re¬ 
ceipts  and  disbursements,  and  separate 
statements  of  assets,  liabilities  and  capital 
shares  rather  than  statements  of  income 
and  a  balance  sheet.  The  Financial  Account¬ 
ing  Standards  Board  issued  Statement  No.  7 
in  June  1975,  which  defined  generally  ac¬ 
cepted  accounting  principles  ("GAAP”)  for 
development  stage  enterprises.  Shortly 
thereafter,  the  Commission  issued  a  release 
amending  Article  5A  of  Regulation  S-X  and 
Forms  S-2  and  10-K  to  require  development 
stage  companies  to  file  GAAP  financial 
statements. 


attach  to  such  a  participation.  Mindful 
of  these  liabilities,  such  parties  may  be 
deterred  from  participating  in  an  of¬ 
fering  by  a  small  issuer  which,  typical¬ 
ly,  has  had  little,  if  any,  association 
with  the  public  securities  markets. 

In  light  of  the  above  factors,  the 
Commission  invites  comments  from  in¬ 
terested  persons  on  the  following  mat¬ 
ters: 

(a)  Role  of  Underwriters.  21.  To  what 
extent  should  the  level  of  independent 
investigation  by  underwriters  of  the 
accuracy  of  information  furnished  to 
investors  differ  for  exempt  offerings 
as  opposed  to  registered  offerings? 
Should  such  investigation  differ  for 
registered  offerings  on  different  Com¬ 
mission  forms  or  for  exempt  offerings 
relying  on  various  exemptions. 

22.  Would  the  reduction  of  the  dis¬ 
closure  requirements  imposed  on  small 
businesses  result  in  a  reduced  level  of 
independent  investigation  by  under¬ 
writers.  If  so,  what  cost  savings  would 
this  bring  about? 

23.  Should  the  quality  of  indepen¬ 
dent  investigation  of  underwriters 
differ  with  the  size  of  either  the  offer¬ 
ing  or  the  issuer? 

24.  Should  the  degree  of  liability  to 
which  an  underwriter  may  be  subject 
to  a  registered  offering  vary  according 
to  the  nature  of  the  distribution— i.e., 
best  efforts  under-underwriting  or 
firm  commitment  underwriting? 

25.  Under  what  circumstances,  if 
any,  would  reduced  liability  for  under¬ 
writers  under  the  Securities  Act  be 
consistent  with  the  protection  of  per¬ 
sons  investing  in  small  businesses  and 
the  public  interest? 

26.  As  a  general  matter,  is  the  reluc¬ 
tance  of  underwriters  to  participate  in 
offerings  of  securities  by  small  busi¬ 
nesses  attributable  to  the  lack  of 
demand  for  such  securities  or  the  lack 
of  an  adequate  economic  incentive  for 
such  participation? 

27.  What  factors  would  encourage 
underwriters  to  become  involved  with 
small  business  offerings? 

(b)  Role  of  Accountants.  28.  To  what 
extent  does  the  potential  personal  li¬ 
ability  to  which  an  accountant  may  be 
subject  under  the  federal  securities 
laws,  as  a  result  of  his  involvement  in 
an  offering  of  securities  by  a  small 
business,  deter  his  participation  in 
such  offerings?  What  other  factors,  if 
any,  deter  such  participation? 

29.  To  what  extent  do  the  precau¬ 
tionary  measures  taken  by  an  accoun¬ 
tant  to  avoid  personal  liability  and/or 
his  evaluation  of  the  risk  of  such  li¬ 
ability  increase  the  total  cost  of  the 
accounting  services  rendered  in  a 
small  business  offering?  What  other 
factors  increase  the  relative  cost  of 
such  services  over  that  incurred  by 
larger  issuers. 

30.  What  steps  might  be  taken  con¬ 
sistent  with  the  protection  of  inves¬ 
tors,  to  reduce  the  liability  of  accoun- 
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tants  in  this  context  and  thus  the 
costs  to  small  businesses  arising  there¬ 
from? 

(c)  Role  of  Attorneys.  31.  To  what 
extent  does  any  potential  personal  li¬ 
ability  to  which  an  attorney  may  be 
subject  under  the  Federal  securities 
laws,  as  a  result  of  his  involvement  in 
an  offering  of  securities  by  small  busi¬ 
ness,  deter  his  participation  in  such  of¬ 
ferings?  What  other  factors,  if  any, 
deter  such  participation? 

32.  To  what  extent  do  the  precau¬ 
tionary  measures  taken  by  an  attorney 
to  avoid  any  such  personal  liability 
and/or  his  evaluation  of  the  risk  of 
such  liability  increase  the  total  cost  of 
the  legal  services  rendered  in  a  small 
business  offering?  What  other  factors 
increase  the  relative  cost  of  such  ser¬ 
vices  over  that  incurred  by  larger  issu¬ 
ers? 

33.  What  steps  might  be  taken,  con¬ 
sistent  with  the  protection  of  inves¬ 
tors,  to  reduce  the  liability  of  attor¬ 
neys  in  this  context  and  thus  the  cost 
to  small  businesses  arising  therefrom? 

D.  INTRASTATE  OFFERINGS  AND  RULE  147 

The  view  has  been  expressed  that 
despite  the  goals  of  Rule  147,  as  de¬ 
scribed  in  Part  I  B  of  the  release,  it 
has  either  unduly  narrowed  the  avail¬ 
ability  of  the  intrastate  offering  ex¬ 
emption  or  done  little  to  improve  the 
degree  of  certainty  associated  with  its 
use.*6  Accordingly,  the  Commission  is 
interested  in  the  views  of  interested 
persons  on  the  following  matters: 

34.  Should  any  liberalization  of  Rule 
147  be  accompanied  by  the  addition  of 
minimum  disclosure  requirements?  If 
so,  what  should  those  requirements  in¬ 
clude? 

35.  Should  Rule  147  be  revised,  re¬ 
scinded,  or  retained  in  its  present 
form?  If  revision  is  thought  to  be  nec¬ 
essary,  how  can  the  Rule  be  amended 
consistent  with  the  purpose  of  section 
3(a)(ll),  viz.,  local  financing  of  compa¬ 
nies  primarily  intrastate  in  character? 

36.  Is  the  80  percent  test  in  Rule 
147(c)(2)  for  use  of  proceeds,  location 
of  assets  and  generation  of  gross  rev¬ 
enues  too  restrictive  for  the  purpose  of 
determining  whether  the  issuer  is 
doing  business  within  a  state  or  terri¬ 
tory? 

37.  Should  Rule  147(d)  be  amended 
by  limiting  compliance  therewith  to 
good  faith  investigation?  Alternative¬ 
ly,  should  the  issuer  be  permitted  to 


“See,  Cummings.  “The  Intrastate  Exemp¬ 
tion  and  the  Shallow  Harbor  of  Rule  147,  69 
Nw.  U.L.  Rev.  167  (1974):  Gardner.  “Intra¬ 
state  Offering  Exemption:  Rule  147— Pro¬ 
gress  or  Stalemate?”  35  Ohio  St.  L.J.  340 
(1974);  Kant,  “SEC  Rule  147— “A  Further 
Narrowing  of  the  Intrastate  Offering  Ex¬ 
emption,”  30  Bus.  Law.  73  (1974);  Kessler. 
“Private  Placement  Rules  146  and  240— Safe 
Harbor?”  44  Ford.  L.  Rev.  -37  (1975);  and 
Sowards,  “The  Twilight  of  the  Intrastate 
Exemption,”  23  Mercer  L.  Rev.  437  (1974). 


make  offers,  but  not  sales,  to  persons 
which  the  issuer  has  reasonable 
grounds  to  believe  and  actually  be¬ 
lieves  are  residents  within  the  state  or 
territory  of  which  the  issuer  is  a  resi¬ 
dent? 

38.  Should  a  de  minimis  exemption 
be  added  to  Rule  147  which  would  pro¬ 
tect  the  issuer  acting  in  good  faith 
against  loss  of  the  exemption  due  to 
offers  or  sales  to  nonresidents?  Should 
such  an  exemption  be  defined  in  an 
absolute  dollar  amount  or  as  a  per¬ 
centage  of  the  offering? 

39.  Should  Rule  147(e)  be  amended 
by  limiting  compliance  to  good  faith 
substantial  compliance?  What  else 
could  be  done  to  reduce  the  risk  that 
resales  to  nonresidents,  through  no 
fault  of  the  issuer,  will  destroy  the 
availability  of  the  exemption? 

40.  Should  the  nine  month  inter¬ 
state  resale  restriction  be  amended  to 
allow  interstate  resales  in  less  than 
nine  months? 

E.  REGULATION  A 

In  recent  years,  the  use  of  Regula¬ 
tion  A  for  small  public  offerings  of  se¬ 
curities  has  declined  significantly." 
There  has  been  much  criticism  that 
the  regulation  is  no  longer  a  viable  fi¬ 
nancing  vehicle  for  small  issuers. 
Some  critics  have  suggested  that  the 
present  $500,000  ceiling  on  offerings 
pursuant  to  Regulation  A  is  no  longer 
adequate  and  should  be  raised." 
Others  have  contended  that  various 
factors,  including  the  fact  that  Regu¬ 
lation  A  does  not  provide  for  any  post¬ 
offer  periodic  reporting,  have  resulted 
in  Regulation  A’s  becoming  less  desir¬ 
able  as  a  means  of  raising  capital. 
Thus,  many  issuers  encounter  difficul¬ 
ty  in  raising  capital  under  Regulation 
A  and  in  finding  underwriters  for  of¬ 
ferings  pursuant  to  Regulation  A,  even 
on  a  “best  efforts”  basis.  Underwriters 
have  pointed  out  that  so  long  as  Regu¬ 
lation  A  does  not  permit  the  use  of  a 
“red  herring”  offering  circular,  it  is 
unlikely  that  there  will  be  any  signifi¬ 
cant  use  of  the  regulation  for  “firm 
commitment”  underwritings.  In  view 
of  the  foregoing,  the  Commission  in¬ 
vites  comments  from  interested  per¬ 
sons  on  the  following  areas  of  inquiry: 

41.  What  are  the  key  factors  influ¬ 
encing  a  small  business  in  determining 
whether  it  should  sell  its  securities 
pursuant  to  Regulation  A  or  under  a 
registration  statement  on  Form  S-l? 

42.  Is  the  present  $500,000  ceiling  on 
offerings  under  Regulation  A  too 
small  to  make  it  a  viable  financing  ve¬ 
hicle  for  small  issuers? 


*’In  the  period  from  1972  to  1976  the 
amount  of  capital  raised  under  Regulation 
A  fell  from  $256  million  to  $47  million.  37 
Statistical  Bulletin  No.  1  (January  1978),  at 
31. 

"See,  e.g.,  “Report  of  the  SBA  Task  Force 
on  Venture  and  Equity  Capital  for  Small 
Business”  (U.S.  Small  Business  Administra¬ 
tion  1977),  at  15. 


43.  Should  the  Commission  take 
steps  to  facilitate  increased  underwrit¬ 
er  participation  in  offerings  pursuant 
to  Regulation  A,  and,  if  so,  what  steps 
would  be  appropriate? 

44.  If  the  $500,000  ceiling  in  section 
3(b)  is  raised,  how  should  this  author¬ 
ity  be  exercised? 

(a)  Should  offerings  thereunder  be 
subject  to  requirements  which  are  cat¬ 
egorized  according  to  the  type  and 
amount  of  the  offering  and  the  char¬ 
acteristics  of  the  issuer? 

(b)  Should  requirements  more  strin¬ 
gent  than  those  under  Regulation  A 
be  imposed  with  respect  to  offerings  of 
more  than  $500,000  in  the  event  that 
rules  are  adopted  implementing  the 
higher  ceiling?  If  so,  should  such  re¬ 
quirements  be  relaxed  for  issuers 
meeting  certain  earnings,  assets  and 
other  criteria?  What  criteria  would  be 
appropriate  for  this  purpose? 

(c)  What  should  be  the  appropriate 
disclosure  requirements  for  offerings 
categorized  under  Regulation  A. 

(d)  Should  the  Regulation  A  ceiling 
be  raised  by  an  amount  corresponding 
to  the  increase  in  the  section  3(b)  ceil¬ 
ing?  If  so,  should  the  ceiling  for  offer¬ 
ings  pursuant  to  Rule  257  of  Regula¬ 
tion  A  (currently  $50,000)  be  raised? 
What  would  be  an  appropriate  in¬ 
crease  for  this  purpose? 

45.  Assuming  distinct  offerings, 
should  the  amount  of  securities  which 
are  sold  pursuant  to  Rule  240  continue 
to  reduce  correspondingly  the  amount 
of  securities  which  can  be  sold  under 
Regulation  A? 

46.  Should  the  Commission  impose 
post-offering  periodic  reporting  re¬ 
quirements  similar  to  those  imposed 
under  section  15(d)  of  the  Exchange 
Act  on  issuers  that  conduct  public  of¬ 
ferings  pursuant  to  Regulation  A?  In 
what  respects  should  such  require¬ 
ments  differ  from  those  imposed 
under  section  15(d)? 

47.  Should  the  use  of  a  “red  herring” 
offering  circular  be  permitted  under 
Regulation  A?  If  so,  should  its  use  be 
restricted  to  “firm  commitment”  un¬ 
derwriting  situations? 

48.  Should  Rule  257  be  amended  to 
permit  “seasoned”  issuers  meeting  cer¬ 
tain  earnings,  assets  and  other  tests  to 
conduct  offerings  up  to  the  full  ceiling 
limitation  of  Regulation  A  without  the 
use  of  an  offering  circular,  pursuant  to 
Rule  257?  What  tests  would  be  appro¬ 
priate?  Should  such  persons  be  re¬ 
quired  to  circulate  even  a  short-form 
offering  sheet  to  prospective  inves¬ 
tors?  What  kinds  of  information 
should  such  an  offering  sheet  contain? 
Should  such  an  offering  sheet  be  re¬ 
quired  of  all  persons  making  use  of 
Rule  257? 

49.  In  view  of  the  Commission’s 
adoption  of  Rule  240  under  the  Securi¬ 
ties  Act,  is  there  any  continuing  need 
for  Rule  257?  Would  there  be  any  such 
need  if  Rule  240  were  made  available 
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to  affiliates  or  other  persons  for  re¬ 
sales  of  the  issuer’s  securities? 

50.  What  practical  problems  have 
small  issers  encountered  in  the  use  of 
Regulation  A? 

51.  Assuming  the  ceiling  limitation 
for  Regulation  A  is  not  raised,  what 
should  be  the  appropriate  disclosure 
requirements? 

F.  RULE  240 

While  Rule  240  has  been  applauded 
as  representing  a  welcome  balancing 
of  the  needs  of  small  business  to  raise 
capital  with  the  protection  of  inves¬ 
tors.  it  has  been  argued  that  its  pur¬ 
pose  would  be  better  served  with  the 
addition  of  certain  revisions.4*  The'  re¬ 
vision  most  commonly  urged  is  an  in¬ 
crease  in  the  offering  ceiling  from  the 
current  $100,000.“ 

Because  Rule  240  requires  neither 
provision  of  information  nor  any  as¬ 
surance  that  offerees  and  buyers  will 
be  able  to  obtain  information  in  some 
other  way,  it  has  also  been  criticized  as 
creating  a  void  in  the  federal  design 
which  is  not  adequately  filled  by  state 
regulation.  “ 

In  light  of  the  foregoing  the  Com¬ 
mission  invites  public  comment  on  the 
following  areas  of  inquiry: 

52.  Should  the  definition  of  “securi¬ 
ties  of  the  issuer”  in  Rule  240(a)(1)  be 
amended  to  exclude  those  securities  of 
affiliates  which  may  not  be  treated  as 
part  of  a  single  plan  of  financing? 

53.  In  identifying  persons  whose 
transactions  are  excludable  from  the 
calculation  of  the  aggregate  sales  price 
of  securities  sold  under  the  Rule,  the 
definition  of  the  term  “promoter”  in 
Rule  240(a)(4)  does  not  include,  as 
does  Rule  251  for  purposes  of  Regula¬ 
tion  A,  persons  receiving  a  specified 
percentage  of  any  class  of  securities  of 
the  issuer.  Should  the  definition  be  re¬ 
vised  to  reach  that  situation? 

54.  Should  the  limitation  on  the  ag¬ 
gregate  sales  price  in  Rule  240(e)  be 
increased?  What  would  be  an  appro¬ 
priate  figure? 

55.  Should  Rule  240(e)(2)(i)  be 
amended  to  exclude  from  the  aggre¬ 
gate  sales  price  purchases  of  convert¬ 
ible  or  equity  securities  by  institution¬ 
al  investors? 

56.  Should  Rule  240(e)(2)(i)  be 
amended  to  exclude  from  the  aggre¬ 
gate  sales  price  purchases  by  institu¬ 
tional  investors  for  the  accounts  of 


"Carney,  “Exemptions  from  Securities 
Registration  for  Small  Issuers:  Shifting 
from  Pull  Disclosure— Part  III:  the  Small 
Offering  Exemption  and  Rule  240,”  11  Land 
and  Water  L.  Rev.  483  (1976). 

"Kessler,  Private  Placement  Rules  146 
and  240— Safe  Harbor?  44  Ford.  L.  Rev.  37 
(1975)  at  78. 

"Note,  Federal  Deregulation  of  Small  Is¬ 
suers  of  Securities:  Rule  240,  27  Maine  L. 
Rev.  347  (1975). 


others  who  do  not  qualify  as  institu¬ 
tional  investors? 

57.  Is  the  limitation  of  100  beneficial 
owners  in  Rule  240(f)  too  restrictive? 
If  so,  what  is  an  appropriate  limit? 

58.  To  what  extent  do  the  restric¬ 
tions  on  the  resale  of  securities  ac¬ 
quired  under  Rule  240  affect  the 
terms  of  financings,  in  particular,  and 
tha  ability  to  raise  capital,  in  general, 
by  small  businesses  under  the  Rule? 
Should  a  separate  rule  be  promulgated 
governing  the  resale  of  securities  ac¬ 
quired  under  Rule  240?  If  so,  what 
would  be  the  appropriate  provisions? 

59.  Should  liberalization  of  Rule  240 
be  accompanied  by  amendments  de¬ 
signed  to  facilitate  enforcement  of  its 
provisions  and  prevent  abuses  thereof 
such  as:  (a)  Making  the  rule  unavail¬ 
able  for  certain  types  of  offerings  and 
to  certain  types  of  issuers;  (b)  requir¬ 
ing  the  filings  of  Form  240  in  all  in¬ 
stances;  (c)  requiring  a  report  of  sales 
under  the  rule  providing  disclosure  of, 
for  example,  the  name  and  address  of 
all  purchasers;  (d)  provision  in  the 
rule  for  some  type  of  suspension  pro¬ 
cedures  to  deal  with  abuses;  (e)  adding 
nature  of  offeree  standards  to  the  rule 
similar  to  those  in  Rule  146? 

60.  Should  minimum  disclosure  re¬ 
quirements  be  added  to  Rule  240?  if 
so,  what  shoud  those  requirements  in¬ 
clude?  In  this  connection  would  it  be 
more  appropriate  to  raise  the  offering 
ceiling  in  Rule  257  to  $100,000,  re¬ 
scinding  Rule  240,  and  requiring  that 
the  Rule  257  statement  be  furnished 
to  purchasers  and  offerees  along  with 
a  current  balance  sheet  and  income 
statement? 

G.  RULE  146 

The  view  is  frequently  expressed 
that  the  exemption  from  registration 
provided  by  Rule  146  is  drawn  too  nar¬ 
rowly  to  be  of  appreciable  benefit  to 
small  businesses  seeking  to  raise  cap¬ 
ital. 52  It  is  argued  that  compliance 
with  the  rule  is  unnecessarily  complex 
and  costly  and  entails  an  unacceptable 
level  of  risk  that  the  exemption  may 
be  lost  inadvertently.  While  there  is 
sentiment  for  abolishing  the  rule,  the 
consensus  appears  to  favor  its  revision, 
particularly  in  the  areas  of  the  nature 
of  the  offerees  and  the  information  re¬ 
quirement. 

In  light  of  the  foregoing,  the  Com¬ 
mission  invites  comments  on  the  fol¬ 
lowing  areas  of  inquiry: 

61.  Should  Rule  146  be  amended  or  a 
separate  rule  promulgated  for  offer¬ 
ings  by  small  issuers? 

62.  Are  offeree  representatives,  in  an 
effort  to  avoid  liability,  more  likely  to 


“See,  e.g.,  Carney,  Exemptions  from  Se¬ 
curities  Registration  For  Small  Issuers: 
Shifting  from  Full  Disclosure— Part  I:  The 
Private  Offering  Exemption,  Rule  146  and 
an  End  to  Access  for  Small  Issuers,  10  Land 
and  Water  L.  Rev.  508,  514  (1975). 


make  an  unduly  conservative  and  neg¬ 
ative  recommendation  in  a  small-busi¬ 
ness  offering  than  they  would  in  other 
offerings? 

If  so,  then  what,  if  anything,  should 
be  done  to  alleviate  this  situation? 

63.  For  offerings  by  small  businesses, 
should  the  provisions  of  Rule  146(d) 
be  directed  exclusively  to  the  nature 
of  purchasers? 

64.  How  can  the  information  require¬ 
ments  of  Rule  146(e)  be  revised  to  add 
certainty  and  reduce  the  cost  of  non¬ 
public  offerings  by  small  businesses 
consistent  with  the  protection  of  in¬ 
vestors? 

65.  For  a  small-business  offering, 
should  any  of  the  requirements  of 
Rule  146  be  relaxed  as  to  those  offer¬ 
ees  who  are  institutional  investors  or 
sophisticated  venture  capitalists?  If  so, 
then  how  should  this  special  class  of 
offerees  be  defined  and  what  criteria 
should  be  considered  in  formulating 
provisions  for  such  offerees? 

66.  Should  special  provisions  be  for¬ 
mulated  to  facilitate  equity  offerings 
to  its  existing  shareholders  by  small- 
business  issuers? 

67.  To  what  extent  do  the  restric¬ 
tions  on  the  resales  of  securities  ac¬ 
quired  under  Rule  146  affect  the 
terms  of  financings,  in  particular,  and 
the  ability  to  raise  capital,  in  general, 
by  small  businesses  under  the  Rule? 

68.  What  other  specific  revisions  of 
Rule  146  might  assist  small  businesses 
in  raising  capital? 

H.  GENERAL 

69.  How  significant  are  the  federal 
securities  laws  in  determining  whether 
capital  can  be  efficiently  raised? 

70.  What  are  the  primary  factors 
which  influence  small  businesses  in  de¬ 
ciding  whether  they  will  raise  capital 
in  a  registered  as  opposed  to  an  unre¬ 
gistered  offering? 

71.  When  a  small  business  seeks  to 
raise  capital  in  the  following  dollar 
ranges,  how  does  it  select  a  legal  vehi¬ 
cle  for  the  sale  of  securities  in  that 
amount: 

$100,000  to  $250,000? 

$250,000  to  $500,000? 

$500,000  to  $750,000? 
over  $1,000,000? 

How  significant  is  the  amount  of  cap¬ 
ital  to  be  raised  in  determining  wheth¬ 
er  the  offering  will  be  registered  or 
conducted  pursuant  to  an  exemption 
from  registration? 

72.  To  what  extent  do  the  various 
state  securities  statutes,  commonly 
known  as  blue  sky  laws,  affect  the 
Commission’s  ability  to  provide  a 
relief  to  small  businesses  seeking  to 
raise  capital,  particularly  insofar  as 
existing  or  any  proposed  rules  exempt¬ 
ing  the  issuer  from  the  registration  re¬ 
quirements  of  the  Securities  Act  are 
concerned?  What  steps  might  be  ap¬ 
propriately  taken  to  alleviate  this 
problem? 
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\3.  Recognizing  that  companies  with 
500  shareholders  and  $1  million  in 
assets  are  subject  to  the  requirements 
of  the  Exchange  Act  by  virtue  of  sec¬ 
tion  12(g),  is  the  asset  test  too  low  to 
assure  that  the  compliance  burden 
placed  on  companies  meeting  the  shar¬ 
eholder  test  is  commensurate  with  the 
protection  of  investors  and  the  public 
interest? 

74.  What  provisions  of  the  Commis¬ 
sion’s  rules  and  regulations,  other 
than  Rule  144,  have  a  significant 
effect  on  the  creation  of  a  secondary 
trading  market  for  small  business  of¬ 
ferings? 

75.  To  what  extent  does  Rule  144  in¬ 
fluence  the  choice  of  legal  vehicles 
under  which  securities  of  a  small  busi¬ 
ness  are  sold? 

III.  Procedures 

A.  WRITTEN  SUBMISSIONS 

Interested  persons  are  invited  to 
submit  their  views  on  the  foregoing 
questions  in  writing  at  any  time.  Writ¬ 
ten  submissions  should  be  made  in  tri¬ 
plicate  to  George  A.  Fitzsimmons,  Sec¬ 
retary,  Securities  and  Exchange  Com¬ 
mission,  500  North  Capitol  Street, 
Washington,  D.C.  20549  and  refer  to 
File  No.  S7-734. 

B.  ORAL  PRESENTATIONS 

Any  interested  person  desiring  to 
make  an  oral  presentation  of  his/her 
views  at  the  hearings  is  requested  to 
write  or  call  Paul  A.  Belvin,  202-755- 
1750,  or  John  A.  Granda,  202-376- 
8090,  Office  of  Disclosure  Policy  and 
Proceedings,  Division  of  Corporation 
Finance,  Securities  and  Exchange 
Commission,  500  North  Capitol  Street, 
Washington,  D.C.  20549.  It  has  been 
tentatively  determined  to  limit  oral 
statements  to  20  minutes  each  plus 
such  further  time  as  may  be  necessary 
to  answer  questions.  Depending  upon 
the  number  of  persons  requesting  to 
be  heard,  appearances  may  be  more 
limited.  Additional  time  may  be  grant¬ 
ed  at  the  discretion  of  the  hearing  of¬ 
ficer  upon  written  request  timely  sub¬ 
mitted  with  copies  of  the  witness’s  pre¬ 
pared  statement.  All  witnesses  shall  be 
required  to  submit  25  copies  of  their 
prepared  statements  to  the  location  at 
which  they  will  testify,  either  Wash¬ 
ington,  D.C.,  or  the  appropriate  re¬ 
gional  office  specified  earlier  in  this 
release,  5  business  days  in  advance  of 
their  scheduled  date  of  appearance. 

It  is  requested  that  persons  making 
oral  statements  should  be  prepared  to 
respond  to  specific  inquiries  from  the 
Commission  staff.  Any  person  may 
submit  in  writing  to  the  hearing  offi¬ 
cer  questions  that  he  wishes  to  have 
directed  to  a  particular  witness  or 
group  of  witnesses,  but  the  hearing  of¬ 


ficer  will  determine  in  his  sole  discre¬ 
tion  whether,  or  to  what  extent,  to 
direct  those  questions  to  any  witness. 

The  Commission  has  designated 
Richard  H.  Rowe,  Mary  E.  T.  Beach, 
Alfred  E.  Osborne,  Jr.,  Ruth  D.  Apple- 
ton,  Gerald  E.  Boltz,  Robert  H.  Daven¬ 
port,  Jule  B.  Greene,  William  D. 
Goldsberry,  and  Michael  J.  Stewart  as 
hearing  officers  of  the  Commission. 
The  Commission  will  issue  orders  des¬ 
ignating  additional  hearing  officers  as 
necessary.  The  hearings  will  be  con¬ 
ducted  for  the  Commission  by  the  Di¬ 
vision  of  Corporation  Finance. 

(Secs.  4(1),  4(2),  7,  10,  19,  21,  48  Stat.  77, 
78,  81,  85.  86;  secs.  13(a),  21(a),  22.  23(a),  48 
Stat.  894,  899,  901;  secs.  203,  205,  209,  48 
Stat.  906,  908;  sec.  203(a),  49  Stat.  704;  Sec. 
8,  49  Stat.  1379;  sec.  8,  68  Stat.  685;  secs.  4, 
10,  12,  78  Stat.  569,  580;  sec.  18,  89  Stat.  155; 
sec.  308(a)(2),  90  Stat.  57;  15  U.S.C.  77d(l), 
77d(2),  77g,  77j,  77s,  77u,  78m(a),  78u(a).  78v, 
78w(a)) 


Statutory  Authority 

This  public  rulemaking  proceeding 
has  been  ordered  by  the  Commission 
pursuant  to  sections  4(1)  and  (2),  7,  10, 
19(a)  and  (b)  and  21(a)  of  the  Securi¬ 
ties  Act,  sections  13(a),  21(a),  22  and 
23(a)  of  the  Exchange  Act  and  rule 
4(b)  of  the  Commission’s  Rules  of 
Practice. 

By  the  Commission. 

George  A.  Fitzsimmons, 

Secretary.  * 

March  6,  1978. 

Order  Directing  Public  Proceeding  Pursu¬ 
ant  to  Sections  4(1)  and  (2),  7,  10(a),  (b), 
(C)  AND  (d),  19(a)  AND  (b)  AND  21(a)  OF  THE 
Securities  Act  of  1933,  Sections  13(a), 
21(a),  22,  and  23(a)  of  the  Securities  Ex¬ 
change  Act  of  1934  and  Rule  4(b)  of  the 
Rules  of  Practice  of  the  Commission 

In  the  matter  of  examination  of  the  ef¬ 
fects  of  rules  and  regulations  on  the  ability 
of  small  businesses  to  raise  capital  and  the 
impact  on  small  businesses  of  disclosure  re¬ 
quirements  under  the  Securities  Acts. 

I 

It  appears  to  the  Commission  that  it  is  ap¬ 
propriate  at  this  time  to  study  on  a  broad 
basis  issues  relating  to  the  effects  of  the 
Commissions  rules  and  regulations  on  the 
ability  of  small  business  to  raise  capital  and 
the  effects  on  small  business  of  the  disclo¬ 
sure  requirements  under  the  Securities  Acts. 
Recently,  there  has  been  considerable 
public  attention  given  to  the  problems  con¬ 
cerning  the  formation  and  growth  of  small 
businesses.  In  addition,  "The  Report  of  the 
Advisory  Committee  on  Corporate  Disclo¬ 
sure,"  submitted  to  the  Commission  on  No¬ 
vember  3,  1977,  recommended  that  the  Com¬ 
mission  initiate  a  public  inquiry  to  deter¬ 
mine  whether,  and  if  so,  to  what  extent,  the 
Commission’s  continuous  disclosure  require¬ 
ments  should  be  revised  to  lessen  their 
impact  on  small  business. 


II 

Accordingly,  it  is  ordered,  pursuant  to  sec¬ 
tions  3(a)(ll),  3(b),  4(1)  and  (2).  7,  10(a),  (b), 
(c)  and  (d),  19(a)  and  (b),  and  21(a)  of  the 
Securities  Act  of  1933,  sections  13(a),  21(a), 
22  and  23(a)  of  the  Securities  Exchange  Act 
of  1934,  as  amended,  and  Rule  4(b)  of  the 
Commission’s  Rules  of  Practice,  that  a 
public  investigatory  proceeding  be  held  to 
give  the  Commission  the  benefit  of  views  of 
interested  members  of  the  public  on  the 
above  mentioned  topics.  At  the  conclusion 
of  such  proceeding,  the  Commission  will  de¬ 
termine  whether  it  is  necessary  or  appropri¬ 
ate  in  the  public  interest  or  for  the  protec¬ 
tion  of  investors  to  propose  amendments  to 
its  rules  and  regulations  or  to  recommend 
legislation  to  Congress. 

III 

In  general,  the  subjects  to  be  considered 
at  such  proceeding  shall  include  the  follow¬ 
ing: 

1.  The  definition  of  a  small  business 
issuer. 

2.  The  possible  revisions  of  disclosure  obli¬ 
gations  for  small  issuers. 

3.  The  role  of  underwriters,  accountants, 
attorneys,  and  other  professional*  in  a  small 
business  securities  offering. 

4.  Private  placements  and  Rule  146. 

5.  Intrastate  offerings  and  Rule  147. 

*  6.  Regulation  A. 

7.  Rule  240. 

A  more  comprehensive  and  detailed  state¬ 
ment  of  matters  to  be  considered  at  the 
hearing  is  contained  in  the  release  accompa¬ 
nying  this  order  and  is  hereby  incorporated 
by  reference. 

It  has  been  tentatively  determined  to  limit 
oral  statements  to  20  minutes  each  plus 
such  further  time  as  may  be  necessary  to 
answer  questions.  Depending  upon  the 
number  of  persons  requesting  to  be  heard, 
appearances  may  be  more  limited.  Addition¬ 
al  time  may  be  granted  in  the  discretion  of 
the  hearing  officer  upon  written  request 
timely  submitted  with  copies  of  the  wit¬ 
ness’s  prepared  statement.  All  witnesses 
shall  submit  25  copies  of  their  prepared 
statements  five  business  days  in  advance  of 
their  scheduled  date  of  appearance. 

Persons  making  oral  statements  should  be 
prepared  to  respond  to  specific  inquiries 
from  the  Commission  staff.  Any  person 
may,  in  writing,  submit  to  the  hearing  offi¬ 
cer  questions  that  he  wishes  to  have  direct¬ 
ed  to  a  particular  witness  or  groups  of  wit¬ 
nesses;  but  the  hearing  officer  will  deter¬ 
mine  in  his  sole  discretion  whether  or  to 
what  extent  to  direct  those  questions  to  any 
witnesses. 

The  Commission  hereby  designates  Rich¬ 
ard  H.  Rowe,  Mary  E.  T.  Beach,  Alfred  E. 
Osborne,  Jr.,  Ruth  D.  Appleton,  Gerald  E. 
Boltz,  Robert  H.  Davenport,  Jule  B.  Greene. 
William  D.  Goldsberry,  and  Michael  J. 
Stewart  as  hearing  officers  of  the  Commis¬ 
sion.  The  Commission  will  issue  additional 
orders  designating  additional  hearing  offi¬ 
cers  as  necessary. 

By  the  Commission. 

George  A.  Fitzsimmons, 
Secretary. 

March  6,  1978. 

[FR  Doc.  78-6637  Filed  3-14-78;  8:45  am) 
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